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August 29, 2007

M E M O R A N D U M

TO:

All AFGE Firefighters

SUBJECT:
Where the Uniform Allowance Increase Stands for DOD Firefighters


It was great news when OPM announced that it was increasing the uniform allowance from $400 to not just the $500 originally proposed, but to $800.  (see copy of AFGE Firefighters Council News Release attached).  We believe this was based in part of the comments submitted to OPM by the AFGE Firefighters Council (copy attached) as well as on the extensive cost data submitted by the DOD Fire and Emergency Services Working Group.


The increase was long overdue and naturally, the next question was when would firefighters begin to receive an increase in the uniform allowance.  For DOD, implementation hit a snag.  An opinion by the DOD General Counsel found that DOD was prohibited by law from paying any more than $400!


Let me explain why this is the case.  Congress has delegated authority to OPM  to determine the maximum amount of the uniform allowance.  Prior to 1990, the maximum amount could not exceed $125 per year.  DOD believed this amount to be insufficient for those required to wear uniforms (mostly police officers and firefighters) sought it sought an amendment to title 10.   As a result, in 1989 Congress gave separate authority to DOD to pay uniform allowances up to $400.

The following year, Congress increased OPM’s authority to set the amount up to $400 and it also gave OPM the authority to increase the $400 by regulation when it deemed necessary. 

After 1990, because all employees (both DOD and non-DOD) were receiving a $400 uniform allowance, everyone forgot about the Title 10 provision that legally caps the amount DOD can pay at $400.  But, it is that very provision which prevents DOD from utilizing the increase promulgated by OPM in its regulations.

The only way this can be fixed is by legislative action.  DOD supports the increase but probably will not seek a change until it submits its increase next year.  You, however, could make it happen sooner.  Contact your Senators and Congressmen immediately.  Explain the situation to them and ask if they will remedy this situation by including language to do so on a bill that is to be voted on soon. 

You can provide them with copies of this memo and of all of the attachments so that they have all the information at hand.  We believe if Congress heard from the approximately 9,000 DOD civilian firefighters, something would be done immediately and it would be even more likely to happen if the VA firefighters helped us on this one.

In the meantime, many of you are being asked to agree to purchase Class A Dress Uniforms and/or to negotiate uniform provisions for you collective bargaining agreements.  It is strongly recommended that (1) you seek to have the agency supply you with uniforms and let them worry how to do it out of available money but if that fails and you need to purchase, replace and maintain that (2) you agree to the Class A uniforms only at such time as the original issue allowance is increased to cover the cost and the amount is made available to firefighters (it was increased for law enforcement officers this year and is an amount separate from your annual replacement and maintenance $400 amount), and (3) the agency will pay you the maximum amount permissible under the law for replacement and permissible (this will then cover future increases automatically).

If you have further questions, please contact the Firefighters Council by email.

Encls:

1. Uniform Allowance Fact Sheet

2. Suggestions for Legislative Fix

3. 5 CFR 591 – Final OPM Uniform Allowance Regulations

4. 10 USC 1593 – DOD’s Statutory Limit On Uniform Allowance Regulations

5. Uniform Allowance Increase Press Release

6. AFGE Firefighters Council’s Comments on Proposed Increase
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FACT SHEET ON UNIFORM ALLOWANCE FOR FIREFIGHTERS

· The Title 5 authority.  Many years ago, Congress gave OPM the authority to establish regulations pertaining to an allowance to paid to firefighters and other civilian employees who are required to wear uniforms.  The allowance was not to exceed $125.00 per year.

· The Title 10 Authority.  After a number of years, DOD believed the $125 to be an inadequate amount for uniforms so in 1989,  it sought and obtained its own authority to provide an annual allowance not to exceed $400 per year.

· The Expansion of the Title 5 Authority.  The very next year, (1990), Congress gave OPM the authority to (1) provide an allowance up to $400 per year and (2)  increase the $400 at such times as it believed appropriate.

· The Result of the Title 5 and the Title 5 Uniform Allowance Authority.  All firefighters of all agencies were receiving an annual allowance of $400 that was used to replace and maintain required uniforms.  And, basically everyone looked to OPM for future increases--the Title 10 provision was forgotten.

· The Regulatory Increase in the Uniform Allowance.  In 2006, OPM proposed increasing the allowance to $500.  While this was welcomed, it was believed inadequate given the cost of uniforms especially for firefighters.  This point was made in comments on OPM’s proposal.

· OPM’s Final Uniform Allowance Regulations.  In April, 2007 and after receiving comments on its proposal, OPM issued its final uniform allowance regulations.  It authorized moving not from $400 to $500 as proposed, but up to $800 per year. 

·  The Impact of OPM’s New Uniform Regulations on DOD firefighters.  DOD employs 99% of all federal firefighters and its entire fire and emergency services community looked forward to the ability to provide an allowance that was adequate for replacement and maintenance.  However, it has now learned that  DOD is precluded from paying this amount because of the Title 10 provision enacted in 1989 which caps the allowance at $400.

· What Must Be Done to Enable DOD Firefighters to Receive the Same Allowance as All Other Federal Firefighters.  A simple amendment to Title 10 (or deletion of the capping provision) would easily fix the problem.  If this would be done, then all civilian employees required to wear a uniform would receive the same allowance and equity would be achieved.
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LEGISLATIVE SOLUTIONS TO DOD’S CAP ON UNIFORM ALLOWANCES

FOR FIREFIGHTERS


The following are three ways in which the uniform dilemma could be rectified:

1.  Delete 10 USC 1593 in its entirety and then the provisions of 5 USC 5901 would apply.

2.  Amend paragraph (b) of 10 USC 1593 to read as follows:

“(b) Amount of Allowance.—The amount of an allowance paid annually to an employee under paragraph 1 for the maintenance and replacement of uniforms and shall be the greater of $800 or the amount established by the Office of Personnel Management under the authority granted to it by 5 USC 5901.”

3.  Amend paragraph (b) of 10 USC 1593 by deleting “$400 per year” and inserting “$800 per year” in lieu thereof.

10 USC 1593

NB: This unofficial compilation of the U.S. Code is current as of Jan. 2, 2006 (see http://www.law.cornell.edu/uscode/uscprint.html).

- 1 -

TITLE 10 - ARMED FORCES

Subtitle A - General Military Law

PART II - PERSONNEL

CHAPTER 81 - CIVILIAN EMPLOYEES

§ 1593. Uniform allowance: civilian employees

(a) Allowance Authorized.—

(1) The Secretary of Defense may pay an allowance to each civilian employee of the Department of Defense who is required by law or regulation to wear a prescribed uniform in the performance of official duties.

(2) In lieu of providing an allowance under paragraph (1), the Secretary may provide a uniform to a civilian employee referred to in such paragraph.

(3) This subsection shall not apply with respect to a civilian employee of the Defense Intelligence Agency who is entitled to an allowance under section 1622 of this title.

(b) Amount of Allowance.— Notwithstanding section 5901 (a) of title 5, the amount of an allowance paid, and the cost of uniforms provided, under subsection (a) to a civilian employee may not exceed $400 per year.

(c) Treatment of Allowance.— An allowance paid, or uniform provided, under subsection (a) shall be treated in the same manner as is provided in section 5901 (c) of title 5 for an allowance paid under that section.

(d) Use of Appropriated Funds for Allowance.— Amounts appropriated annually to the Department of Defense for the pay of civilian employees may be used for uniforms, or for allowance for uniforms, as authorized by this section and section 5901 of title 5.

(Added Pub. L. 101–189, div. A, title III, § 336(a)(1), Nov. 29, 1989, 103 Stat. 1419; amended Pub. L. 101–510, div. A, title XIV, § 1481(d)(3), Nov. 5, 1990, 104 Stat. 1706; Pub. L. 104–201, div. A, title XVI, § 1633(e)(1), Sept. 23, 1996, 110 Stat. 2752.)

Prior Provisions

Provisions similar to those in subsec. (d) of this section were contained in Pub. L. 101–165, title IX, § 9010, Nov. 21,

1989, 103 Stat. 1131, which was set out as a note below, prior to repeal by Pub. L. 101–510, § 1481(d)(4)(B).

Amendments

1996—Subsec. (a)(3). Pub. L. 104–201 substituted “section 1622” for “section 1606”.

1990—Subsec. (d). Pub. L. 101–510 added subsec. (d).

Effective Date of 1996 Amendment

Section 1635 of Pub. L. 104–201 provided that: “This subtitle [subtitle B (§§ 1631–1635) of title XVI of div. A of

Pub. L. 104–201, enacting sections 1601 to 1603, 1606 to 1610, and 1612 to 1614 of this title, amending this section,

sections 1596, 1605, 1611, and 1621 of this title, and sections 7103 and 7511 of Title 5, Government Organization and

Employees, renumbering sections 1599, 1602, 1606, and 1608 of this title as sections 1611, 1621, 1622, and 1623 of

this title, respectively, repealing sections 1590, 1601, 1603, and 1604 of this title and section 833 of Title 50, War and

National Defense, enacting provisions set out as a note under section 1601 of this title, and repealing provisions set out

as a note under section 402 of Title 50] and the amendments made by this subtitle shall take effect on October 1, 1996.”

Effective Date

Section 336(c) of Pub. L. 101–189 provided that: “The amendments made by this section [enacting this section and

amending section 1606 of this title] shall take effect on January 1, 1990.”
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NEWS RELEASE – OPM INCREASES MAXIMUM UNIFORM ALLOWANCE

May 8, 2007


After considering the comments filed by AFGE and others, on April 26, 2007 OPM  published its final regulations pertaining to uniform allowances.  OPM originally proposed increasing the uniform allowance from $400 to $500.  However, after considering the strong case made for a higher amount including cost data submitted by the DOD Fire and Emergency Services Working Group (the Firefighter Council attends all meetings of that group), OPM has now provided for a maximum amount of up to $800 per year.  This amount is granted to employees for maintaining uniforms.


In addition to the annual allowance, agencies also have discretionary authority to establish a higher initial issuance rate for employees.  After ascertaining the actual average cost of duty station uniforms as well as Class A dress uniforms for firefighters, the DOD F&ES Working Group has agreed to pursue authority for an initial issuance allowance of $1,800.  If this authority is granted, then all firefighters under the DOD umbrella will be required to obtain both a duty station and a dress uniform.  A decision regarding the initial amount should be made sometime later this year.


OPM’s decision to raise the maximum annual maintenance amount does not mean that the maximum amount will be paid by every agency.  Although the DOD Fire and Emergency Services Program Managers for the DOD components endorse the increase, they have indicated that there is no money to implement the increase.  Hence it is unlikely that increases will not be paid until at least FY 08 unless a current collective bargaining agreement specifically provides that firefighters will receive “the maximum amount of the allowance.”  So, check your collective bargaining agreement and/or request I&I.

For firefighters employed by the Departments of Veterans Affairs or Homeland Security, it is recommended that you request appropriate bargaining.  When negotiating over the uniform allowance, consideration should be given to the initial issuance that the agency can increase by following the requirements of 5 CFR 591.104 as well as to the maximum annual maintenance allowance of up to $800 provided under OPM’s revised regulations.  Notice should also be made the new paragraph OPM added to the regulations that requires agencies to establish policies that will (1) identify the employees required to wear uniforms, (2) establish requirements for determining the annual uniform maintenance allowance rate,  (3) require employees to provide evidence of purchase, and (4) require employees to obtain uniforms that meet standards acceptable to the agency.

This is another example of how AFGE Firefighters Council continues to support AFGE firefighters by taking the lead on major issues such as the uniform allowance proposal. 
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Mr. Jerome D. Mikowicz, Acting Deputy Associate Director

  For Pay and Performance Policy

Strategic Human Resources Policy Division

Office of Personnel Management

Room 7H31

1900 E Street, N. W.

Washington, D. C.  20415-8200

By Email:  pay-performance-policy@opm.gov

Re:  Proposed Regulations to Increase the maximum annual uniform allowance rate.

Dear Mr. Mikowicz:


The American Federation of Government Employees, AFL-CIO represents the majority of federal firefighters having members at over 150 installations nationwide.  The concerns of its firefighter members are addressed through the AFGE Firefighters Council.  As counsel to that entity, I am pleased to have this opportunity to provide to you the comments of AFGE’s firefighter members on the proposed regulations to increase the maximum uniform allowance rate.

At the outset, we acknowledge OPM’s recognition of the vast increases in cost associated with uniforms and agree that it is time for an increase in the maximum amount.  However, our concerns go beyond just the increase.

 Unlike most employees who wear uniforms, firefighters are required to have not only various types of personal protective clothing and equipment but duty station uniforms, dress uniforms and often, clothing for mandatory physical fitness programs.  Needless to say, the proposed increase of $500 would not begin to cover the cost of obtaining and maintaining three completely separate uniforms.

We believe that this issue could best be addressed by having a separate allowance for firefighters.  Alternatively, we recommend that the regulations make clear that in the case where a uniform must meet national consensus standards and where it is considered under those standards to be personnel protective clothing, it must be provided to the employee at no cost.

It is well settled that pursuant to OSHA’s requirements, the government has the responsibility to provide personal protective clothing and in the case of firefighters it does provide turn-out gear, breathing apparatus, Haz-Mat suits, respirators, helmets, etc.  But, it rarely supplies duty station uniforms.  However, we point out that the Government must also comply with National Consensus Standards
.  Firefighter duty station uniforms are addressed by the National Fire Protection Association’s (NFPA) consensus standards and are considered protective clothing with some exceptions.  Therefore, because duty station uniforms are considered protective clothing under National Consensus Standards, we are of the opinion that they should be provided and in most cases they are not.  For this reason, as stated above, we recommend that the proposed regulations contain a paragraph pointing out that in those instances where a uniform must meet national consensus standards and where it is considered under the standards to be personnel protective clothing, it must be provided to the employee at no cost.  

Even if the firefighter’s duty station uniform were provided to the employee, we believe that the proposed $500 would not be adequate to cover the basic cost of the required dress uniforms and physical fitness clothing and it certainly would not begin to cover the cost of all three types of uniforms (duty station, dress uniforms, physical fitness clothing).  The dress uniforms and physical fitness uniforms while not within the category of personnel protective clothing, are required at most installations/agencies/departments and must be worn by firefighters when they are required to attend officials functions or when participating in requisite physical fitness training.  To provide an equitable resolution to this vast disparity, we recommend that the proposed regulations provide that the uniform allowance be payable in an amount not to exceed $500 for each type of uniform the employee is required to wear. 

In conclusion, we commend OPM for addressing this issue but we are of the opinion that the proposed changes should point out that personal protective clothing must be provided by the employer and that the allowance of up to $500 should be provided for each type of uniform the employee is required to wear.  

Should you have questions concerning our comments, please contact me at 540-751-1634 or by email: sandychoate@erols.com.  

Very truly yours,

Sandra Sue Adams-Choate

Counsel for AFGE Firefighters Council
AFGE FIREFIGHTERS COUNCIL
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� See Section (d) of National Technology Transfer Act of 1995, P.L. 104-113 set out as a note to 15 USC §272, which provides “all Federal agencies and departments shall use technical standards that are developed or adopted by voluntary consensus standards bodies….”
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